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The independent judiciary is a staple of the United States. Like having an 

impartial referee in a sport, an independent Judiciary ensures objectivity and a fair 

outcome. A key component of an mdependent judiciary is the concept of judicial review, 

which allows the judiciary to review and, if necessary, invalidate the actions of the other 

branches of government. It encapsulates the idea of the separation of powers — a key 

factor in the establishment of the democratic United States government. However, 

judicial review was not bom with the establishment of our own government. Instead, it 

carne to life as a result of Marbury v. Madison, undoubtedly one of the most important 

cases not only for United States law, but for law all over the world. 

Marbury v. Madison centered around the transition between presidents John 

Adams and Thomas J efferson. On his last day in office, John Adams appointed forty-two 

justices of the peace and sixteen new circuit court justices for the District of Columbia 

under the Organic Act. The Organic Act was a somewhat brazen attempt by the 

Federalists to take control of the federal judiciary before Thomas Jefferson (an Anti- 

Federalist) could take office as president. The commissions were then signed by Adams 

and sealed by Secretary of State John Marshall. However, the commissions were not 

delivered before Adams’ term as president came to an end. Jefferson refused to honor the 

commissions and claimed that they were invalid because they had not been delivered 

before Adam’s left office. Marbury was one of the intended recipients of an appointment 

as justice of the peace. Marbury went directly to the United States Supreme Court for a 

writ of mandamus, which requires any inferior court or government body to either act on 

something it is legally required to do or refrain from acting on something that is not 

legally within its power, as issued by a superior court.



The main questions this case raised were if the Supreme Court had the authority 

to review acts of Congress and determine whether they are unconstitutional, if the law 

granted Marbury a remedy, and if Congress could expand the scope of the Supreme 

Court’s jurisdiction beyond what was originally specified in Article [II of the 

Constitution. The Court decided that Marbury did indeed have a nght to the commission, 

as it was effective as soon as it was signed by President John Adams, regardless of 

whether or not it was delivered while he was still in office. The Court also affirmed that 

the law grants Marbury a remedy, as the essence of civil liberty guarantees the right of 

injury or injustice, and the government must provide that protection. Of course, it was 

also decided that the Supreme Court has the authority to review acts of Congress and 

determine their constitutionality (or lack thereof). It is therefore the responsibility and 

duty of the Judicial Department to determine what the law is. If one law conflicts with 

mother, the Court decides on the operation of each. In other words, the law means what 

the Supreme Court says it means. Further still, if the Court is to regard and uphold the 

Constitution as superior to any normal or ordinary act of the legislature, the Constitution 

must govern the case to which they both apply. Finally, it was decided that Congress 

cannot expand the scope of the Supreme Court’s original jurisdiction beyond what is 

specified in Article II of the Constitution. 

The importance of Marbury v. Madison simply cannot be overstated. This case 

not only established the key concept of judicial review, but also affirmed the Constitution 

as the ultimate law of the land, insurmountable by any other form of legislation. Had this 

not been established, the courts would essentially be free to ignore the Constitution and



the United States government would be far different from how we know it today. Without 

the ability to nullify actions by other branches of government, those branches would be 

virtually free to do whatever they wanted and abuse their power if they so chose. 

Therefore, it follows that judicial review is one of the main support structures of 

American democracy, as unchecked power within the government has the tools and 

opportunity to override the will of the people. Without judicial review, the Constitution, 

arguably America’s most esteemed and revered piece of legislation, would be little more | 

than a lengthy piece of paper. 

The Supreme Court was given the power of judicial review due to the fact thai the 

Supreme Court sits outside of the realm of possible political corruption and/or 

underhanded, partisan tactics inherent in the realm of politics, Whereas other branches of 

government and politicians are subject to partisan bickering and several oceans of 

bureaucracy that often complicates the seemingly simple idea of democracy for the 

people, the Supreme Court stands as the incorruptible authority on the preservation of our 

precious and treasured idea of government. While no system of government is perfect and 

the Supreme Court has had its fair share of flaws and judgmental lapses over America’s 

relatively short history, it has also done its part in upholding the Constitution, protecting 

_ the idea of democracy in one aspect or another, and ensuring the will of the people is 

never subverted. 

Whereas it is the duty of the Supreme Court to ensure the constitutionality of the 

actions taken by other branches of government, essentially protecting the American 

people from any unconstitutional act that may threaten our idea of democracy, it is also 

the duty of the courts to provide protection and remedies to the average citizen against



entities with more power and/or resources than the individual(s) in question. This is 

where the civil courts come into play ~ an outlet for the average American to seek civil 

justice against a more resourceful entity, such as a corporation or bank that has wronged 

the individual or even a great number of individuals. When said entities have enough 

resources and money, they try and divert responsibilities for any mistakes they may make 

with their products or services that adversely affect the consumers who purchase and use 

them. For the most part, the average American does not have nearly the amount of 

resources or money needed to fight these businesses, which can throw millions of dollars 

and teams of lawyers around to avoid or stall any implication of liability on their part. 

Hypothetically, if there is a family of a husband, wife and two kids living on an 

average middle class income and the husband (who brings home the money) comes down 

with an illness (or worse) due to an unlisted or unreported side effect in a drug 

manufactured by a major pharmaceutical company, the family is in for a rough period in 

their lives. Not only will they suffer financially if the husband cannot work, but they will 

suffer even more should the side effect lead to death. Certainly such an unreported side 

effect could not go completely unnoticed by the pharmaceutical company who produced 

it, and the family would be right to seek damages and justice through the civil courts. 

Without the civil courts and the opportunity for many people affected by the same mishap 

to file class action lawsuits against much more powerful and resourceful entities such as 

corporations, the average American would be virtually powerless against those 

businesses. If the American people cannot hold said businesses/entities accountable for 

their actions, such as purposely unreported side effects in drugs, underhanded tactics used 

by banks against their customers, or faulty equipment in automobiles, there would be



virtually nothing stopping these businesses from selling and providing whatever they 

want to the people without any fear of repercussion for defects or side effects, no matter 

how severe. Not surprisingly, as many civil cases in America have shown, some 

corporations have a reputation for trying to get away with faulty, dangerous services and 

| products in the vain interest of saving and/or making more money. In many instances, 

cost-efficiency tramps consumer safety. 

However, it must be said that corporations or other businesses have the same 

opportunity to avail themselves of access to the courts either to defend themselves on 

claims they believe to be without merit or to prosecute their own grievances against an 

individual or other entity. Though they may have more resources, corporations are 

viewed the same as an individual person in the eyes of the law and are to be judged free 

of any bias based on their size or resources. Indeed history has shown that courts and | 

juries overwhelmingly achieve the right result after a thorough vetting of all the evidence. 

Justice is the goal and neither plaintiffs nor defendants have ever owned a 

franchise on outcomes in litigation. In many cases each party may have merit to their 

contentions and the trier of fact, be it judge or jury, must decide which side has more 

merit. While it is true that not every case brought by an injured party has merit or more 

merit than the defenses case, it is also true that those cases can be expected to and 

typically do result in favorable verdicts for the defense. History has clearly shown that 

litigation has made a difference in safety and saved many thousands of lives. 

POWER WINDOWS 

In 1997, a government study conducted by the National Center for Statistics and 

Analysis estimated that over 500 people had been sent to the emergency room as a result



of automatic power widows in cars. Further, it was estimated that half of those victims 

were small children. Despite these somewhat alarming numbers, little was done to. 

address the issue. In 2004, seven children died within a three-month period because of the 

windows. Over the last decade, there have been twenty-five reported deaths of children 

dying from injuries caused by power windows. One of the cases in 2004 involved a 

mother in Dallas, TX stopping her Ford F-150 to speak with her husband through the 

driver’s side window. Her three-year-old daughter leaned out the passenger window and 

accidentally hit the “close” button, causing the window to close on her neck. By the time 

either of the parents had noticed, it was too late. 

It would not be out of the question to assume that such a severe safety hazard 

involving an every-day, commonplace item would be immediately addressed and fixed, 

especially when that safety hazard has been responsible for the deaths of children all over 

the country. However, little to nothing was done between the study conducted in 1997 

and the aforementioned Dailas-area incident in 2004. Auto manufacturers were clearly 

aware of the issue, yet had done nothing to address the problem. Consumer safety seemed 

to be of little concern. This failure to act on such a safety issue, however, was merely one 

of the most recent symptoms of a much older problem. 

In 1969, Congress was considering an amendment to the young National Traffic 

and Motor Vehicle Safety Act. Prior to being amended, the Act contained twenty 

standards for passenger cars. These standards required the installation of seat belts for all 

occupants, impact-absorbing steering columns, padded dashboards and dual braking 

systems. These were later expanded to include windshield wipers, lights, rearview 

mirrors, door locks, head restraints and fuel tanks. All of these features that we now



consider standard on any automobile today were actually anything but commonplace 

prior to this Act, It was not until widespread public concern about the growing incidents 

involving automobiles caught the attention of Congress in the 1960s that these necessary 

safety features were implemented in every car. Indeed, traffic-related fatalities and 

injuries increased by almost 30% between 1960 and 1965. 

Three years after the Act was first passed, Congress wanted to amend the Act to 

include a provision that required manufacturers to remedy any safety-related defects at no 

cost to the consumers. Prior to this, manufacturers were only required to notify 

consumers of any defects, not to fix them for free. Sensing the cost to their companies 

such an amendment would bring, manufacturers “promised” Congress any and all safety- - 

related defects would be remedied at their expense without legislation being required. 

However, manufacturers broke this “promise” in 1971 and 1972, so Congress passed the 

legislation in 1974. The result? The number of cars recalled between 1977-1980 

surpassed the number of cars sold. 

It comes as no surprise, then, that auto manufacturers would be slow, if reluctant, 

to fix such a serious safety hazard as power windows. The industry itself has a history of 

foregoing safety in the interest of saving and making money. In Unsafe at Any Speed, a 

report of the safety failings of the auto industry published by Ralph Nader in 1965, it was 

reported that there was, “Disturbing evidence of the automobile industry’s chronic 

subordination of safe design to promotional styling and of an overriding stress on power, 

acceleration, speed and ‘ride’ to the relative neglect of safe performance or collision — 

protection.” The report itself helped give rise to the National Traffic and Motor Vehicle 

Safety Act and Department of Transportation in 1966.



Not unlike any of the aforementioned automobile safety issues in years past, it 

was discovered that manufacturers had not only been long aware of the issue with power 

windows, but they knew that the fix was simple. European and Asian auto manufacturers 

already used a safer switch that required the switch to be pulied up to raise the window, 

thereby eliminating the possibility of accidentally closing the window. Further still, U.S. 

auto manufacturers even offered these switches on cars they sold to foreign markets 

because of laws in those countries requirmg safe power windows. They did not offer 

them on domestic cars because the NHTSA had no rules governing power window safety. 

Just like the auto industry’s broken promise to fix any and all safety related defects at no 

cost to the consumer in 1969, it was obvious that manufacturers would not implement 

safer windows unless forced to through legislation. No amount of danger posed to the 

consumer nor number of child fatalities would make the manufacturers fix the problem. 

Litigation following the deaths of the children in 2004 eventually forced universal 

acceptance of the safer switches in 2006. 

FORD PINTO 

Perhaps the most infamous of auto safety cases concerns the danger-ridden Ford 

Pinto in the 1970s. When it first went into production, Ford president Lee Iacocca 

insisted that the Pinto weigh no more than 2,000 pounds and cost no more than $2,000. 

Such provisions led the engineers to compromise on safety. The major design flaw of the 

Ford Pinto involved the rear fuel tank being prone to rupturing in crashes over 25 MPH. 

One particular instance in 1972 truly brought the dangers of the Pinto to the attention of 

the public, Lilly Gray’s stalled Pinto was rear-ended and subsequently burst mto flames. 

Gray was severely burned as a result.



corporate mentality, It was revealed through litigation that prior to Gray’s injury, Ford 

undertook a cost-benefit analysis to determine if it should change the fuel tanks. The 

engineers wrote a memo saying that it would be less expensive to compensate eventual 

victims than to actually fix the problem. This “smoking gun” document was discovered 

by Francis Hare, who represented Gray in the lawsuit. Gray was awarded $125.8 million, 

which was later reduced to $6.5 million. Gray’s lawsuit also opened the door for other 

victims, eventually leading Ford to recall 1.5 million 1971-1976 Pinto sedans. 

The Ford Pinto case exemplifies the mentality of many wealthy industries when it 

comes to consumer safety. The aforementioned document discovered in the Lilly Gray 

lawsuit shows that Ford was not only aware of the dangers posed by the fuel tank, but 

actually expected people to fall victim to the flaw. This serious, life-threatening danger in 

no way deterred them from putting the Pinto on the market, releasing a potentially fatally 

flawed product to the unknowing public. Why fix the problem when it is cheaper to 

Gray’s civil lawsuit not occurred, the rest of the public during this time may have gone 

unaware that their Pinto was just as dangerous as hers, and Ford would have done nothing 

to fix the issue. 

DRUG CASES 

However, auto manufacturers are far from the only industry that forgoes 

consumer safety in lieu of profit and/or cost-efficiency. Another common culprit over the 

years has been the pharmaceutical industry and litigation has proven to be an essential 

component to keeping a check on pharmaceutical companies. Once a drug is approved,



the FDA has limited authority to mandate further gathering of data to better determine 

adverse effects ox to ensure compliance with suggested alterations or marketing practices. 

This gives the companies a lot of leeway to do with their drugs what they will, as well as 

market them however they please. It is not hard to see how the FDA, a government 

agency charged with ensuring drug safety in the interest of the American people, having 

limited power in this respect is a dangerous notion. If the FDA has relatively limited 

power over large pharmaceutical companies, the people need another check to ensure 

their own safety and keep these companies honest, especially when the average American 

knows little about drugs, chemical compounds and the dangers of certain side effects. In | 

that sense, litigation can help uncover previously unavailable data on adverse effects, 

questionable practices and flaws in drug regulatory practices. It is undoubtedly an 

invaluable tool for the average citizen. 

For example, the selective cyclooxygenase inhibitor valdecoxib was submitted for 

approval in 2001 for treatment of dysemnorthea, osteoarthritis, rheumatoid arthritis and 

acute pam. The FDA approved the drug, but only for the first three indications. At the 

request of the manufacturer, the FDA then refused to release safety and efficacy data 

from the pain-related trials, arguing that this information constituted a trade secret, even 

though physicians were widely expected to use the drug “off label” for that purpose. It 

was only when the consumer group Public Citizen initiated a lawsuit that the FDA 

released most of the contested safety information. Public Citizen found that the redacted 

information revealed that the FDA medical officer discovered “an excess of serious 

adverse events, including death.” Valdecoxib was taken off the market a year later.



Litigation can also bring about change in the way a drug is marketed, packaged 

and labeled, as well as what warnings a label contains. As previously mentioned, this is 

overwhelmingly important when one considers that the average American knows little to 

nothing about the science of drugs. In 1995, Antonio Benedi sued McNeil Inc., producers _ 

of Tylenol. Benedi had suffered severe liver damage over a period of years after mixing 

Extra Strength Tylenol with a moderate amount of alcohol on a nightly basis. It was the 

first lawsuit concerning the mixture of over-the-counter pain medications and alcohol. 

Benedi alleged that the company did not adequately warn of the dangers posed by mixing 

Tylenol with alcohol, and indeed there was no such warning on the label before this case. 

Benedi had mixed his Tylenol with wine at dinners, and evidence presented in court 

showed that Benedi was not an alcoholic, nor did alcohol ever interfere with his work, 

life or family. Indeed, Benedi was just a man who enjoyed a couple of drinks from time 

to time. The jury awarded him $7.8 million in compensatory damages and an extra $1 

million in punitive damages. Following the decision, other lawsuits came forward 

conceming the failure to warn about the dangers of mixing alcohol and Tylenol, 

eventually leading to the now-standard warning found on every packaged bottle. 

This was not the first time McNeil and Tylenol had come under fire, either. In 

1982, seven people in different parts of Chicago had died after taking Tylenol that 

someone had laced with cyanide after shipment. A lawsuit was filed against MeNeil 

Consumer Products (subsidiary of Johnson and Johnson), alleging that the packaging was 

not tamper proof when sold and was therefore unreasonably dangerous. The case came to 

trial about nine years after the deaths actually occurred. The defense maintained that only 

extraordinary measures could have stopped a determined killer, but the plaintiffs



successfully contended that changing from capsules to caplets and gel-caps, combined 

with inner and outer package seals, would make the products tamper proof. The case 

resulted in a worldwide change in the packaging of over-the-counter medications, 

certainly acting as a deterrent for any potential tampering in the future, if not completely 

preventing it from happening again. While McNeil was certainly not directly responsible 

for the deaths, the people used the civil courts to ensure that one of the largest 

pharmaceutical companies in the country would take the appropriate steps to do what 

they could to prevent their products from being used in such a manner ever again. 

In the 1990s, a diet drug called dexfenfluramine came to the U.S. market. The 

drug itself was manufactured in Belgium, meaning that tests involving the drug did not 

occur in the U.S. At the time, the FDA was not required to stay up to date on adverse 

events identified in non-U.S. markets. Some users of the drug began experiencing heart 

problems and litigation eventually revealed that Belgian pharmaceutical authorities 

informed the FDA as early as 1995 about reports of heart valve abnormalities in women 

using the drug. Not only did the FDA fail to stay up to date on adverse effects reported by 

its overseas counterparts, but documents obtained during litigation revealed the drug 

manufacturer’s campaign to resist FDA efforts to place a warming on the label about the 

risk of pulmonary hypertension. As a result of the litigation, the label was never placed, 

but the drug itself was taken off the market more than a year later when it was discovered 

that the health risks outweighed the chances of effective weight loss. As mentioned 

earlier concerning the FDA’s somewhat limited power, the people did what the FDA 

could not or would not do, and they used the civil courts to do so.



ASBESTOS 

Some of the largest class action lawsuits against corporations came during the 

asbestos fiasco throughout the 1900s. Litigation in these cases in the 1920s, 1930s, 1940s 

and 1950s all exposed documents showing that the heads of these companies were aware 

of the serious risks posed by asbestos and actively did all they could to sweep the 

information under the rug in the interest of saving money. In 1933, Metropolitan Life 

Insurance Company doctors discovered that almost 30% of workers in a J ohns-Manville 

_ plant had asbestosis. In that same year, Johns-Manville settled civil lawsuits by eleven 

long time employees with the stipulation that the lawyers hired by the employees agree to 

never again directly or indirectly bring any further actions or lawsuits against the 

corporation. 

This sort of attempt to cover their tracks of responsibility in this issue was only 

one example of repeated attempts to cover up. the health risks posed by asbestos. Some of 

these examples include officials of Johns-Manville and Raybestos-Manhattan instructing 

the editor of Asbestos Magazine to publish nothing about asbestosis in 1935. Similarly, in 

1936, a group of asbestos companies agreed to fund and conduct research on the effects 

and health risks of asbestos dust, with the catch being that the companies get complete 

control over the disclosure of the results. 

This trend of censoring the truth about the risks of asbestos continued throughout 

the 1930s, 1940s and 1950s, but perhaps the most damning piece of evidence came 

during testimony given in a federal court in 1984 by one Charles H. Roemer. Roemer was 

a former employee of Unarco, another asbestos-related company. Roemer described a 

meeting in the early 1940s between Unarco officials, Johns-Manville president Lewis H.



Brown and Johns-Manville attorney Vandiver Brown. In his testimony, Roemer stated, 

“Vl never forget, [ tarned to Mr. Brown, one of the Browns made this crack that Unarco 

managers were a bunch of fools for notifying employees who had asbestosis, and I said, 

“Mr. Brown, do you mean to tell me you would let them work until they dropped dead?’ 

He said, ‘Yes. We save a lot of money that way.’” 

Unfortunately and perhaps not surprisingly, J ohns-Manville medical director 

Kenneth Smith strongly suggested that warning labels be attached to products containing 

asbestos in the interest of both employees and the public in 1952, but J ohns-Manville 

refused the recommendation, Smith would later testify in court that the refusal, “was a 

business decision as far as I could understand. “the corporation is in business to provide 

jobs for people and make money for stockholders and they had to take into consideration 

the effects of everything they did and if the application of a caution label identifying a 

product as hazardous would cut into sales, there would be serious financial implications.” 

Just like the smoking gun document found in the Ford Pinto case which revealed 

that Ford willingly sacrificed the safety of their consumers m favor of cost-efficiency, 

testimony concerning asbestos-related companies showed that the heads of these 

corporations rather openly discarded the well-being of their employees in the interest of 

health risks of asbestos insured that the public would be mostly unaware of these risks 

and the actions of the corporations themselves for quite some time. Subsequently, it 

insured that any form of criminal investigations into the companies for such negligence 

would stay far away. This left it up to the employees and those affected to take matters 

into their own hands if justice was going to be served, and the civil courts were their most



effective option. As a result, asbestos litigation has become the longest and most 

expensive mass tort in United States history. Some analysts have estimated that the total 

costs of asbestos litigation in America alone is well over a startling $250 billion, which 

truly shows the scope of the damage caused by asbestos and how effective the initial 

cover up in the early 1900s was. 

CHURCH SEX ABUSE CASES 

The fairly recent wave of church child abuse cases has also showed the 

importance of litigation in our society. Perhaps more so than the aforementioned cases, 

the church child abuse cases show how the civil courts can succeed where the criminal 

justice system fails, exemplifying another way in which civil litigation is an invaluable 

tool for the American people. The problem came to national attention. in 1985 when a 

Louisiana priest confessed to eleven counts of child molestation. The controversy 

dwindled but quickly resurged with the publication of several books on the matter in the 

1990s. In early 2002, however, the controversy exploded when the Boston Globe covered 

a series of criminal prosecutions of five Roman Catholic priests. This coverage 

encouraged others who had suffered abuse to come forward with lawsuits and criminal 

cases. _ 

The allegations soon mounted in alarming numbers. As cases came forward, it 

became clear that there was also an issue of a mass cover-up by the church, creating a 

crisis for the church in the U.S. and the rest of the world. Accusations were in the 

thousands and further exacerbating the matter were the actions of bishops and other high- 

ranking clergy officials to cover up and move the abusive priests from state to state or 

city to city. Despite this being an issue that touched many parts of the globe, over 80% of



the abuse cases came from the U.S. Perhaps one of the most damming factors of these 

cases was the failure of bishops to report these incidents to police. They supposedly had 

some priests seek medical help, but those priests were always reassigned to a different 

church. The widespread complicity of clergy members who were not even guilty of child 

abuse themselves spread the guilt beyond just the offending priests, soon encapsulating 

the majority of church officials and painting an image of the church that looked less like a 

religious institution and more like a corporation suilty of a mass offense against the 

people. 

In March 2010, documents came to light involving then-cardinal and current-Pope 

Joseph Ratzinger actively covering up the actions of a priest who molested as many as 

200 deaf boys. The pope failed to respond to several letters and warnings from American 

bishops. The offending priest, Father Murphy, was originally sect to be tried by the 

Vatican’s own system, but after he sent a personal letter to Ratzinger himself in which he 

claimed he wanted to live of the rest of his life in peace and dignity, any supposed “nial” 

by the Vatican was conveniently dropped and forgotten. Instead of being disciplined or 

properly dealt with, Murphy was moved by Archbishop William E. Cousins, a very 

typical trend in these abuse cases involving the church. 

This case also shows another way in which civil litigation 1s an invaluable aspect 

of our society. The incident involving Murphy happened many years ago with most of his 

victims now being full-grown adults. They carried this weight around with them for years 

and many even notified police and prosecutors who simply dismissed the accusations. 

Some victims saw the civil courts as their last-ditch option after the criminal justice 

system had apparently failed them. Without any form of law enforcement to go to, they



turned to the civil courts, which have brought the issue to light and to the attention of the 

public. | 

The largest settlement involving church child abuse came from the Archdiocese 

of Los Angeles. The court awarded $660 million in settlements to 508 sexual abuse 

victims, coming to about $1.3 million per victim. This settlement, however, prevented 

Cardinal Mahoney from testifying. Many believed he was complicit in the sexual abuse 

scandal and, as a high ranking church official, wanted to see him held accountable, but 

the settlement prevented the case from going to trial. John Manly, a lawyer for fifty of the 

victims in this case, said they were forced to use the civil courts to expose sexual 

predators and to hold church officials accountable because the criminal justice system 

had failed. 

It is thanks to liti gation that it was shown that the whole issue was more than just 

a matter of actions by a few individual priests. It exposed the church’s massive, 

widespread, global institutional failure. The victims even attempted to rely on the 

Vatican’s own “systern of justice” as well as our own criminal justice system, but both 

failed them, so they had no other option but to turn to the civil courts. Further, the 

church’s response to these allegations and cases of abuse are not unlike that of a 

corporation that shows little concern for consumer safety — repeated denial, shift of 

blame, attempted cover ups and payoffs. 

CIVIL RIGHTS 

The importance of civil courts is also reflected in the history of civil rights, 

particularly the importance of an independent judiciary. In the famous case of Brown v. 

Board of Education, the Supreme Court chose the “right” side of the issue long before the



president or Congress did. America was still segregated at this time and racism and 

prejudice still ran rampant throughout the country. It was not until 1959.that President 

Eisenhower openly declared segregation to be immoral. Even after the ruling in Brown v. 

Board of Education in the 1950s, Congress failed to enact resolutions affirming that the 

Brown decision was indeed the law of the land. | 

Litigation played a primary role in the early civil rights movement. It became an 

effective method of mobilizing social protest. Lawsuits educated African Americans 

about their rights and strengthened the will of local communities to demand and fight for 

their rights. Civil lawsuits provided unparalleled fundraising and branch-building 

| opportunities for the NAACP and enabled black communities in the south to witness the 

accomplishments and courage of other African Americans, such as a skilled black lawyer 

subjecting a white sheriff to an intense cross-examination. Even if the lawsuits were lost, 

| it kept the door of hope open for African Americans, allowing them to feed off the 

courage of Civil Rights lawyers brave enough to go toe-to-toe with the white 

establishment. During this time, civil nghts lawyers attacked race discrimination in 

private labor markets by debunking the public and private distinction. They asserted the 

priority of collective interests over individual rights m defending injunction suits brought 

against African Americans who boycotted businesses that served them but refused to hire 

them. 

One of the most important civil rights cases came during the 1800s in Dred Scott 

v. Sanford. Scott was a slave who had lived in the free state of Illinois and the free 

territory of Wisconsin before moving back to the slave state of Missouri. Scott appealed 

to the Supreme Court in hopes of being granted his freedom. Scott lost the case and —



Justice Taney issued the Court’s decision. Taney supported slavery and wanted to protect 

the south from northern aggression. He wrote in the Court’s majority opinion that 

because Scott was black, he was not a citizen and therefore had no right to sue. He said 

that the framers of the Constitution believed that blacks, “had no rights which the white 

man was bound to respect; and that the Negro might justly and lawfully be reduced to 

slavery for his benefit. He was bought and sold and treated as an ordinary article of 

merchandise and traffic whenever profit could be made by it.” 

In this decision, the Supreme Court declared that all African Americans, both 

enslaved and free, were not and could never become citizens of the United States. 

Through Taney’s reading of the Court’s majority opinion, America’s highest judicial 

authority essentially legitimized the perception of African Americans as inherently 

inferior to white Americans, declaring them as nothing more than property for their 

supposed benefit and as a right for white people everywhere. The Supreme Court also 

declared the 1820 Missouri Compromise unconstitutional, permitting slavery in all of the 

_ country’s territories. While it would be an entire century before the Supreme Court and 

the power of an independent judiciary would rectify this horribly inhumane decision, the 

case itself was not a complete failure in the eyes of some. Despite the apparent loss for 

Scott, Frederick Douglass saw a bright side to the decision, believing that its brazen, 

unabashed nature would bring slavery to the attention of the entire country, eventually 

leading to the end of slavery entirely. 

The ugly bruise on the Supreme Court’s record that was the Dred Scott decision 

would rear its head yet again in 1896 in the case of Plessy v. Ferguson via Supreme Court 

Justice John Marshall Harlan’s opinion. In the case, Plessy performed an act of civil



disobedience by refusing to sit in the “colored car” on a train. For his disobedience, he 

was arrested and thrown in jail. Plessy argued that his rights under the thirteenth and 

fourteenth armendments to the Constitution were violated, as Louisiana state law required 

East Louisiana Railroad to segregate their trains. Specifically, Plessy contended that this 

implied a certain inferiority of black people as compared to white people. 

Judge John Howard Ferguson, the judge originally presiding over Plessy’s case, 

rejected Plessy’s claims, stating that Louisiana had a right to regulate their railroad 

companies as long as those companies and regulations fell within Louisiana state 

boundaries. In response to Ferguson’s decision, Plessy sought a writ of prohibition, 

requiring Judge Ferguson’s court to cease any action on the case by order of a superior 

court. The Committee of Citizens (the group of African Americans Plessy was a part of) 

took the case to the Supreme Court of Louisiana, which was just as unreceptive to 

Plessy’s case as Judge Ferguson, upholding the original ruling. Refusing to give up, the 

Committee of Citizens took the case even higher, eventually getting it in front of the 

United States Supreme Court in 1896. 

The Court ruled against Plessy in a 7-1 decision. They rejected his argument 

based on the fourteenth amendment to the Constitution, contending that the 

Louisiana statute requiring segregated train cars did not violate his rights. They 

defended this stance by declaring that the law did not imply any inferiority of black 

people at all, instead attributing the law to a simple matter of public policy. In 

summarizing the Court’s majority opinion, Justice Brown said that the only way the 

Louisiana law could be interpreted as implying an inferiority of blacks is because



the plaintiff (Plessy) “chose to put that construction on it.” Durimg the case, the Supreme 

Court had examined the segregated train cars and found no significant difference between 

the whites-only cars and the blacks-only cars. While this may have been true for the 

trains, it was not true for other segregated facilities, such as bathrooms and schools, 

which were often much poorer in quality for African Americans. 

Despite the loss for Plessy and the Court’s majority opinion, Justice John 

Marshall Harlan wrote a scathing dissent, denouncing the Court’s decision and past 

decisions related to race equality (or lack thereof). In his dissent, Justice Harlan predicted 

the Court’s decision would become as infamous, regrettable and ugly as that of Dred 

Scott v. Sanford. Harlan was, of course, correct in his prediction. Plessy v. Ferguson was 

arguably even more infamous than the Dred Scott case, as the Plessy decision laid the 

foundation for the idea and legal establishment of the separate but equal doctrine, making 

segregation perfectly legal as long as the facilities for both races were equal. However, as 

anyone who has studied any form of American history knows, separate but equal was far 

from equal for African Americans and was practically just as ugly of a blemish on 

America’s history as slavery itself. 

Over half a century later in 1954, the Plessy v. Ferguson decision would be 

overturmed in one of America’s most famous cases: Brown v. Board of Education. The 

plaintiffs in the case asserted that the separate but equal doctrine validated by Plessy v. 

Ferguson did not, in fact, provide equal facilities for blacks and actually affirmed an 

inferiority of African Americans in society. The case began in 1951 in Topeka, Kansas, 

where a class action lawsuit was filed against the Board of Education there. The lawsuit 

called for the repeal of segregation in schools, as African American parents were refused



enrollment by white schools much closer to their neighborhood and were referred to the 

vastly inferior and much more distant segregated schools. The case consisted of thirteen 

plaintiffs, with plaintiff Oliver Brown being the one whose name appears in the case title. 

Predictably, the trial judge in the case ruled in favor of the Board of Education, © 

citing the Supreme Court’s precedent in Plessey v. Ferguson, which legitimized racial 

segregation. The case moved on to the United States Supreme Court, where Brown v. 

Board of Education then combined five cases together: Briggs v. Elliot (South Carolina), 

Bulling v. Sharpe (Washington D.C.), Gephardt v. Belton (Delaware), and Davis v. 

County School Board of Prince Edward County (Virginia). All of these cases were 

sponsored by the NAACP and, interestingly, their chief counsel was none other than 

Thurgood Marshall, who would later be appointed to the United States Supreme Court in 

1967 as the first African American Supreme Court justice, an appropriate representation 

of the sweeping changes in race relations in America following Brown v. Board of 

Education, underscoring the importance of the both the Supreme Court’s decision in this 

particular case and the impact a decision by the Supreme Court can have on the country 

as a whole. 

The Court, led by Chief Justice Warren, was initially divided on the issue. Justice 

Warren had already made his stance on segregation known in the case of Mendez V. 

Westminster in California in 1947, in which the California Supreme Court ruled that the 

- segregation of Mexican and American students was unconstitutional. Earl Warren was 

governor of California at the time and signed a law repealing the statutes allowing 

segregation in the California Education Code. Warren was determined to convince the 

other justices to rule in favor of the plaintiffs, presenting to them the simple, concise



argument that the only reason to continue segregation would be an honest belief in the 

inferiority of African Americans everywhere — a belief that was undoubtedly still held by 

some, but also a belief that was slowly beginning to dwindle in mid-1900s Amenica. 

Warren pushed even further, declaring that the Court must overturn its previous ruling in 

the infamous case of Plessey v. Ferguson almost a century ago in order to maintain the 

legitimacy of the Court’s reputation as mstitution of liberty. Warren eventually won the 

consent of the other justices and issued a unanimous opinion in favor of the plaintiffs. 

A key factor in the case was that not all separate facilities were unequal. In fact, m 

some parts of the country, some facilities were actually separate and equal for both races. 

It was this fact that led to many of the complaints by African Americans to fall on deaf 

ears after Plessey v. Ferguson. Indeed, many people outside of the South saw no reason 

for them to complain if their facilities truly were equal. However, the Supreme Court 

found that the doctrine of separate but equal was both socially and psychologically 

damaging to black children simply because of the tumultuous nature of segregation. 

Whether or not segregation actually implied the mferiority of a particular race, it still 

portrayed those of separate races as fundamentally different and incompatible for no 

other reason than the color of their skin. Further, and perhaps more importantly, the Court 

decided not to focus on the constitutionality of the “equal” part of separate but equal, but 

instead they focused on the constitutionality of the “separate” part of the doctrine, which 

they unanimously ruled unconstitutional, effectively overtuming Plessey v. Ferguson. 

Specifically, the Warren court determined that segregation of children m public schools 

denies black children equal protection of the law as guaranteed by the Fourteenth 

Amendment — the same case Dared Scott and Plessey tried to make for them in the 1800s.



From Dred Scott v. Sanford to Brown v. Board of Education, the importance and 

need of an independent judiciary could not be any clearer. It is certainly regrettable that 

the Supreme Court did not have the foresight to make the “right” ruling in the Scott and 

Plessy cases, but the era in which the cases took place must be considered. While the first 

sixty or so years of the 1900s were most certainly not a paragon of racial tolerance, 

racism was far more rampant and accepted im the 1800s. One only needs to read Justice 

Taney’s decision in the Dred Scott case, in which he unabashedly parades his racism, to 

see just how accepted and “normal” racism was. If the foremost authority on American 

democracy, the Constitution and essentially the American way could so brazenly 

denounce an entire race of people, then it is a clear indicator that the problem was with 

the country’s collective consciousness, from which, unfortunately, the Supreme Court 

could not or did not separate itself However, Justice Harlan’s dissent in Plessy v. 

Ferguson years later foreshadowed a day when the Supreme Court would help bring an 

end to segregation and, therefore, the acceptance of racism as an everyday norm as 

opposed to legitimizing and continuing it. Indeed, the Supreme Court’s decision in 

Brown v. Board of Education was enormously important, as racism and inequality were 

still alive and well in the 195 Os, albeit not quite as blatant and widespread as a century 

earlier. Had it not been for the Supreme Court’s decision and the foresight of the justices 

(particularly Chief Justice Warren), the history of African American civil rights and 

indeed civil rights for everyone could have ended up much differently than how we know 

it today. Even though racism likely was not as rampant and extreme in the 1950s as it was 

in the 1800s, it was surely a significant problem, and had the Supreme Court followed the 

will and mindset of the majority of the (white) American people of the time, they would



not have ruled in favor of the plaintiffs, and segregation would not only have continued, | 

but would have likely become even more legitimized in our socicty. 

Subsequently, Brown v. Board of Education shows how the Supreme Court and 

judicial review operates in the context of American democracy, which is designed to 

follow the will of the people. Unlike elected officials, Supreme Court justices cannot 

simply follow the will of the majority. The Supreme Court does not seek votes nor the 

favor of voters, Instead, their concern is to ensure that justice is properly served and the 

“night” decision is made, and as all of human history shows, the majority is not always 

right. | 

In 1835, French historian and political scientist Alexis de Tocqueville published 

Democracy in America. This work is now common reading for any student studying 

political science, law or American history and is now considered one of the greatest and 

most important writings on American democracy. In his writings, De Tocqueville 

accurately predicts that the controversy over slavery would eventually tear the country 

apart and, perhaps even more impressively, that there would soon be two dominant 

superpowers in the world: America and Russia. However, De Tocqueville spends a 

considerable portion of his writing discussing the importance of an independent judiciary 

to the American form of democracy and preventing tyranny by its government. 

De Tocqueville praises the concept of judicial review and how judges on the 

Supreme Court are appointed rather than elected. Further, according to De Tocqueville, 

the lifetime terms for justices on the Supreme Court helps to ensure a certain degree of 

independence to make the right decisions without needing to concern themselves with 

public opinion. Because Supreme Court justices do not have to worry about election,



reelection or public opinion of their decisions, they serve as a solid and necessary check 

on the tyranny of the majority — one of the potential shortcomings of American. 

democracy. De Tocqueville essentially says that any society which has allowed its 

j udicial system to fall victim to its political climate eventually transforms itself into a 

tyrannical government. He also addresses the importance of juries in the American 

system. Besides helping to ensure a fair trial (ideally), De Tocqueville contended that 

juries also serve as an incredibly effective means of popular education by forcing 

ordinary citizens to think about other people’s affairs and by educating them in the use of 

their freedom in the context of their system of law and government. 

In this particular section of Democracy in America, De Tocqueville makes yet 

another critical observation. In addition to the necessity of courts being able to operate 

free of influence by the other branches of government, De Tocqueville highlights the 

importance of lawyers in a truly free society. As the power of the people in democracy 

grows, more lawyers are needed to ensure that everyone is appropriately represented. 

Lawyers help ensure that we enjoy the freedoms that Liberty promises. Without an 

independent judiciary, none of this would be possible, as lawyers would have little to no 

influence in public business due to the cessation of their efforts brought on by political 

powers, regardless of their availability. Such has been the case throughout history in 

_ other parts of the world that do not insure respect or allow an independent judiciary. In 

such an instance, democracy would essentially be worth nothing and, at the very least, 

our freedoms would be significantly hampered and limited. Combined, an independent 

judiciary and the availability of lawyers helps level the proverbial playing field for the 

poorer, less fortunate Americans, as well as those who are not part of a given majority —



an absolute necessity if'a democratic society is going to be truly free and equal for those 

who live in it. 

Constitution. It is what allows us to criticize our own government, elected officials and 

speak our minds and opinions on any topic we choose without fear of censorship or 

government intervention. It allows us to speak out, no matter how disagreeable our views 

and helps ensure that all voices are heard. Although the First Amendment aims to ensure 

free speech for everyone, it is there not to protect the speech of the majority, but the 

speech of the minority. Oftentimes, it is not the views or opinions of the majority that 

needs protection, but the views and opinions of the minority that needs protection from 

the very majority it also protects. This same principle also applies to the independent 

judiciary and the use of courts by ordinary citizens. The courts are not there to protect the 

majority, but are there instead to make the right decision, even if it disagrees with what 

the majority of Americans want. They are also there to serve as an aid for the common 

man to take a stand and seek justice against those who wield more power and financial 

influence than they do. Without an independent judiciary, without a strong protection for 

the minority from the majority, American democracy and everything it encapsulates 

would be virtually nonexistent and the freedoms we now enjoy would be few and far 

between. The country and system we know now would be entirely unrecognizable and 

America would be less much less a country for the people and prone to the abuse of 

power by those who hold office. 

Justice is indeed the cornerstone of American democracy and any efforts to 

undermine judicial independence or access to the courts is a step toward the perilous



slope that could and undoubtedly would relegate the “greatest society the world has ever 

known” to a mere footnote in history.


